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POINT I: 
THE PAROL EVIDENCE RULE DOES NOT PERMIT MODIFICATION 
OF THE PLAIN PROVISION OF THE CONTRACT PRECLUDING THE PLAINTIFF 
FROM SHARING IN THE 30 REPLACEMENT HEIFERS WHERE MORE THAN 30 
HEAD ARE SOLD FROM THE BASE HERD. 
After successfully contending in the lower court that the 
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contract was not ambiguous as to the amount of hay on hand 
and obtaining the Court's ruling that the contract governed 
the amount of hay to be returned (Tr. p. 69), even though 
this figure was not the result of any measurement (Tr. p. 65), 
Plaintiff now in his brief (p. 3) seeks to use an ambiguous 
statement of the defendant to change the clear meaning of the 
contract as to the number of cattle to be returned. It is, 
of course, by no means clear that the defendant's statement 
quoted by the plaintiff was intended to modify the contract 
requirement that 30 spring calves should be held for replace-
ments (indeed culled weaners would not ordinarily be replaced 
by buying other weaners). The defendant's statement must be 
taken in context with his claim that there were 30 replacement 
calves on hand in addition to the 46 at the beginning of the 
contract (Tr. p. 84); that f,there was no replacements kept 
on the 30 head that the contract calls forM (Tr. p. 86); 
and that "30 calves'* were to be on the property as replacements 
at the end of the lease (Tr. p. 90). The defendant at no time 
says that the 46 calves were not part of the base herd as 
set forth in the contract. On cross-examination the defendant 
refers specifically to paragraph II A (7) as requiring the 
plaintiff to return 30 calves as replacements (Tr. p. 115). 
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In any event it is respectfully submitted the law does 
not permit parol evidence to vary the clear meaning of the 
contract. In 49 Am. Jur. 2nd Landlord and Tenant, Sec. 145, 
p. 172, it is stated that "the general rule is that parol 
evidence is not admissible to vary or contradict the terms of 
a written lease . ." and in Section 151, p. 178, it is stated: 
In the case of farm leases the courts seem to be parti-
cularly averse to permitting the use of parol evidence 
of custom or usage to vary the obligations of a written 
instrument which is complete and unambiguous. 
Paragraph II A (1) of the contract clearly described 
the base herd (Plaintiff's Exhibit 1, p. 3). Paragraph II A 
(7) of the contract clearly provides that 30 heifers of the 
spring calf crop are to be kept on hand as replacements to 
the base herd. And it is only if the number of replacements 
exceeds the number lost or sold from the base herd that the 
excess number is to be divided between the lessee and lessor. 
Also in paragraph II A (3) it is only "cattle added to the 
base herd in addition to the number and kind above stated 
(that) shall be owned in common by Lessors and Lessees'1. 
It is also respectfully submitted that the plaintiff's 
claim on page 4 of his brief that the defendant could sell 
all cows, calves, bulls and heifers and require plaintiff to 
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replace the same shows that the plaintiff does not understand 
the plain wording of paragraph II A (7). This paragraph is 
an exception to the sharing of the net income set forth in 
paragraph IV. This paragraph states that ffin the event that 
such number of replacements exceeds the total number of cattle 
lost by death, or other causes, and cattle sold from the 
base herd, such excess number of heifers so kept and retained 
shall be owned and divided between Lessors and Lessees equally". 
The lease accepted by the Court clearly shows a base herd of 
314 head of cattle plus bulls. And the plaintiff's own testi-
mony shows that only 298 head plus bulls were returned (Tr. 
p. 29). After considering the testimony the Court found 
293 head had been returned. The number of replacements there-
fore did not exceed the number of cattle lost or sold from 
the base herd or there would have been more than 314 head 
plus bulls on hand at the end of the lease. Since the number 
of replacements did not exceed the number of cattle lost or 
sold, the plaintiff under the terms of the lease was not 
entitled to share in the 30 replacement cattle, or any part 
thereof. The lower court erred in finding the plaintiff was 
entitled to share in the sale of the 20 cows and 5 calves 
sold after the termination of the lease because the base herd 
had never been replaced. 
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CONCLUSION 
The clear wording of the lease shows that the plaintiff 
was not entitled to share in the 30 replacement cattle. 
Plaintiff has presented no evidence to support the Court's 
finding of a $1.00 rental value per hour for the small tractor. 
Accordingly the Judgment should be reduced by $2772.58 to 
$775.27, unless the Court rules that the attempts of both 
parties to vary the terms of the written lease by parol 
evidence should have been successful in which event a new 
trial should be granted. 
Respectfully submitted, 
Ted S. Perry 
Attorney for Defendants-Appellants 
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